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Decision re: Kaiser herospace F Electronics Corp.; by Robert F.
Keller, Deputy Comptroller General.

Igsue Arca; Federal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement Law I.

Budget Function: National Defenze: Department of Defense -
Procurement & Contracts (058).

Organization Concerned: Department of the Army: Army Armament
Command, Rock Insland, IL; General Electric Co.; Preclision
Products.

Rathority: A.S.P.R. 2-4084,2(8). A.S.P.R. 2~-404.1. 84 Comp. Gen.
753. 44 comp. Ben, 756. B-172413% (1971). B-185330 (1976).
B-185331 (1976y. B-185776 (1976). B-188157 (1976).

The protester objected to the rejection of their
rodified proposal for an annunition device as nonressponsive. A
bid submitted with a statesent requesting use of
Government-furnished equipment that was neither in the offeror's
possession ior offered for use under th( solicitation was
properly rejected as nonresponsive. Price reasonableness is a
matter withir the discretion of the contracting officer; the
avard to a bidder whose price was substantially higher than that
offered by a bidder whose bid was properly rejected as
ncnregponsive did not constitute a shoving of abuse of
discretion. (Author/SC)
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1, Bid submitted with statement requesting use of
Government-furnivhed equipment that was neither
in the cfferor's possession nor offered for uae
under IFB was properly r:jected as nonresponsaive

to the IFB.

2, Price reasonablenass is matter within discration
of coatracting officer and our Office will not
interfere absent showing of abuse of discretion.
Awvard to bidder whose price was subatantially
-higher than that offered by bidder whose bid was
properly rejected as nonresponsive does not consti-
tute showing of abuase of discretion.

Invitatfon for bids (IFB) No. DAAA09-77-B-2001 was issued on
February 1, 1977, by che Unitaed States Army Armament Commaad (Army),
Rock Island, Illinois, for testing and production of 292 M89El Gun~-
feeders, a clutching device used to feed ammunition to the M=197
The follcwing bids were raceived in response to the IFB:

Electronics Corp,
(Kaiser)

Bidder Bid Price Per Unit
Genaral Electrice $5,364.00
Precision Products 5,100.00

N. Haven, Conn.

Solarex, 4,235.00
Deerpark, N.Y.

Kaiser Aerospace & 3,576.43

Total Price
$1,566,288.00

1,489,200.00

1,236,620.00

1,044,317.56

(Kaiser's price is its final price, revised in response
to Army inquiries regarding correctness of initial price)
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On April 5, 1977, the Army informed Kaiser that it wos the apparent
low bidder, and requeated Kaiser to review its bid for possible errors,
Kaiser requested permission to correct its bid by letter of April 22, 1977,
and submicted a corrected bid. On May 11, 1977, Kaiser withdrew a request
it had made in its bid for the use of Government-furnished equipment (GFE)
(a Mark 8-Mod 1 Belting Machine) that was neither in its possession nor
offeread for use under the solicitarion, and further reviged its price,

The Army awarded the contract to Precision Products on June 3, 1977,
after finding that Kaiser's bid waoc nonresponsive to the IFB, and that
solarex was "mot-responsible," The Army fnund Kaiser's bid ronresponsive
due to Kaiser's request for the use of ihe supplemental CFE,

By letter filed in our Office on June 13, 1977, Kaiser protests the
Army's finding of nonresponsivenass and the resultant award to Precision
Instruments, contending that its request for the belting machine was incon-
sequential and insignificant, Kaiser states that it understood thut under
bid opening procedures the procuring activity has the option of making
award to the low bidder while denying its request for supplemental GFE, or
of asking the bidder to delete its request before making award. Kaiser
argues that since it was not asked to withdraw its request for the supple~
mental GFE soon after bid opening, its request was inconmequential. Addi-
tionally, Kaiser contends that the price of the supplemental GFE ($7,000},
in comparison with the total cost of the procurement, renders its request
insignificant, Kaiser argues alt.vnatively that the price difference be-
tween its bid and that of the awardee is so grea* that the Government is
not obtaining the items at a reasonable price and, consequently, should
cancel the IF3 and resolicit.

Paragraph 2-404.2(d) of the Armed Services Procurement Regularion
(ASPR) (1976} provides in part as follows:

"Ordinarily, a bid should be rejected when the bidder
attempts to imposa conditions which would modify require-
ments of the invitation for bids or limit his liability to
the Government, since to allow the bidder to impoase such
conditions would be prejudicial to other tidders.

* * * * *

"A low Bidder may be requested to delete objectionable
conditiona from his bid provided these conditions dn not go
to the substance, as distinguished from the form, of the bid,
or work an injustice on other bidders. A condition goes to
the substance of a4 bid where it affects price, quantity,
quality or delivery of the items offered." (Emphasis added.)
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Kaiser's thue-t'IOt the use of the supplementzl GFE was an attempt
to impose a condition which would modify the requirewwnta of the IFB, and
vhich could be prejudicial to other bidders. See B-172439, August 2, 1971,
Since the requested belting machine has an estimated cost of §7,000, it
affects the price of the items offered and, therefore, is a qualification
of suybstance xather than of form. See 44 Comp. Gen. 753, 756 (1965). Con-
sequently, the Army could not have requested Kaiser to delete the request
for supplemental GFE, and Kaiser's bid was properly rejected as nonrespon-
nive,

As stated above, Kaimer argues alternatively that the IFA should be
canceled and resolicited because the awardee's price is unreasaonable, 1In
this regard, ASPR § 2-404.1 provides, in pertinent part, that:

“(a) The preaervation uf the integrity of the competitive
bid eystem dictates that after bide have been opened, award must
be made to that responsible bidder who submitted the loweat re-
sponsive bid, unless there ig a compelling rea..n to reject all
bids and cancel the invitation.

.ok * * & *

"Invitations for bids may be canceled after opening but prior
to award wh: such action 13 consistent with (a) above and the
contracting officer determines in writing that--

L * * ® X

“(vi) all otherwise acceptable bids received are at
unreasonable prices;"

The determination of price reasonableness is basically & business
Judgment requiring the exercise of broad discretion. See Park Minufac-
turing Company; Century Tool Company, ®-185330, B-185331, B-185776,
April 16, 1976, 76~1 CPD 260, This determination is to be made by the
contracting officer and our Office will not interfere absent a showing
of an abuse of discretion., See J.H. Rutter Rex Manufacturing Company,
Inc., B3-184157, February 23, 1976, 76~1 CPD 122; Park Manufacturing
Company:; Century Tool Company, supra.

While there is a large price difference between Kaiser's bid and Pre-
cision Product's bid, in our opinion that alone does not constitute a showing
of abuse of diascretion on the contracting officer's part.

Accordingly, Kaiser's protest is denied,

-1[}Q31'19m.
Deputy comp tﬁ General

of the United States
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